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I.

INTRODUCTION AND RELIEF REQUESTED

The Showbox Theater ("Showbox"), long adjacent to the Pike Place Market Historical
District ("Historical District"), is a significant cultural resource with a historical connection to

4

the Pike Place Market ("Market") itself. The Showbox is also subject to an imminent threat of

5

loss from redevelopment interests that would erode the historical and cultural value of the Pike

6

Place Market neighborhood.

7

To help preserve the status quo so the Seattle City Council could consider permanent

8

regulatory options, the Council used authority provided by the Growth Management Act

9

("GMA") to pass a ten-month, interim development regulation, Ordinance 125650 ("the

10

Ordinance"), to temporarily extend the boundary of the Pike Place Market Historical District to

11

include the Showbox site—property owned by Plaintiff. The Ordinance preserves the status quo

12

by ensuring that historical preservation guidelines will apply to any project permit application

13

submitted for the Showbox site during the short life of the Ordinance. Claiming the City lacks

14

the authority to enact the statutory time-out the GMA permits, Plaintiff sued.

15

Plaintiff asserts procedural and substantive claims. The procedural claims fail because

16

Plaintiff mistakenly contends that the City was required to use quasi-judicial procedures to adopt

17

the Ordinance. The Council properly treated the Ordinance as a product of its legislative—not

18

quasi-judicial—authority. The Council did not adopt the Ordinance in response to an application

19

for a permit—a prerequisite to any quasi-judicial land use action.

20

The measure of Plaintiff's substantive claims is the rational basis standard—a highly

21

deferential test of legislation's substantive justification. The rational basis standard governs

22

Plaintiff's substantive due process, equal protection, spot zoning, and first amendment claims.

23

Those claims fail because there can be no material factual dispute as to the City's rational basis

CITY OF SEATTLE'S MOTION FOR SUMMARY
JUDGMENT -1

Peter S. Holmes

Seattle City Attorney
701 Fifth Ave., Suite 2050
Seattle, WA 98104-7097
(206) 684-8200

1

for the Ordinance. Following GMA authority, the Ordinance calls a brief time-out to preserve the

2

status quo in light of news of the Showbox's potential destruction, to enable the Council to

3

consider a permanent approach to the situation. The Council rationally extended the Historical

4

District to the Showbox site the only property adjacent to the Historical District with a known

5

historical connection to the Market and unique threat of redevelopment —consistent with the

6

City's longstanding and well-defined interest in preserving historical and culturally-significant

7

places and structures.
II.

9
10

A.

FACTS

The Showbox building opened in 1917 as the Central Public Market and was
redeveloped into the Showbox music venue in 1939.

The Showbox building opened in 1917 as the Central Public Market about ten years after

11

the establishment of the Pike Place Public Market. The Central Public Market was owned by

12

Charles and Emma Frye and offered stalls for vendors to sell their own goods, such as meat and

13

vegetables, and was part of a larger ecosystem of hotel buildings, residential hotels, and other

14

neighborhood markets such as the Pike Place Public Market. 2nd Decl. Whitson; see also 2nd

15
16

Decl. Sodt, Ex. 2, Fig 60 (Picture of Central Public Market).
The former Central Public Market building was redeveloped into the Showbox Theater

17

("Showbox"), opening to audiences on July 24, 1939. Throughout its nearly 80 years as an

18

entertainment venue, the Showbox has had a broad and diverse demographic appeal, hosting an

19

array of musicians and musical genres and entertaining generations of fans. The Showbox's

20

tiered interior space affords wide visibility to a central performance stage and features art deco

21

period appointments, enjoyed by the intimate 1100 person-sized crowds. 2nd Decl. Sodt, Ex. 2.

22
23
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Through the 1940s, the Showbox hosted jazz legends and big band greats such as Duke

1
2

Ellington, Louis Armstrong, Nat King Cole, and Sammy Davis Jr., among other notable

3

performers from this era. 2nd Decl. Whitson.
In 1967, the venue ushered in the musical revolution with a show by Seattle group

4
5

Merrilee Rush and the Turnabouts and saw other local acts such as the Sonics and the Bandits,
and bigger acts like Buffalo Springfield. Id.
In the 1970s through the 1980s, the Showbox was the first in Seattle to feature New

7
8

Wave bands with shows by Magazine and Devo. European bands followed such as the Police

9

and Dire Straits, as did punk bands such as Iggy Pop, the Ramones, the Fastbacks, the Debbies,

10

and the Dead Kennedys. Rock bands such as Joan Jett and the Blackhearts, Blondie, and Jerry

11

Cantrell played at the Showbox, and the band Heart rented the space for rehearsal in the 1980s.

12

Id.

13
14
15

In the early 1990s, the Showbox operated as a comedy club, but reopened its doors as a
music venue in 1996 and has operated as a music venue since. Id.
Since reopening in the 1990s as a music venue, local artists such as Pearl Jam,

16

Soundgarden, Death Cab for Cutie, Macklemore, Sir Mix-A-Lot, Modest Mouse, Built to Spill,

17

Mudhoney, the Screaming Trees, the Blue Scholars, Dude York, Thunderpussy and many others

18

have performed at the Showbox. Other notable acts of all genres that have performed at the

19

Showbox are the Weeknd, Snoop Dogg, Dave Matthews, Wilco, Weezer, the Flaming Lips,

20

Public Enemy, Paul Simon, Coldplay, Lada Gaga, the Old 97s, Elliot Smith, Steel Pulse, the

21

Melvins, the Roots, and so many more. Id.

22
23
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Onni Group expressed interest in redeveloping the Showbox.

1

B.

2

Plaintiff owns a building at 1426 First Avenue, which houses the Showbox Theater, a

3

music performance venue. See Petition at 1 — 2. In this motion, the "Showbox site" refers to the

4

property on which the building is located.

5
6

Plaintiff contracted to sell the Showbox site to Onni Group ("Onni") in April 2018.
Petition at 3.

7

On or around July 24, 2018, Onni initiated a pre-application process with the Seattle

8

Department of Construction and Inspections ("SDCI"). Onni did not submit an Early Design

9

Guidance application or a building permit application to SDCI. Onni canceled an October

10

meeting it had scheduled with SDCI and Onni has not taken any further steps in the permitting

11

process. 2nd Decl. Rutzick.
Public response to the potential loss of the Showbox was overwhelming.

12

C.

13

On July 25, 2018, the Seattle Times first reported of Onni's interest in redeveloping the

14

Showbox site. 2nd DecL Whitson. The public response was swift, voluminous, and heavily

15

opposed to such redevelopment.

16

City officials received thousands of comments concerning the potential loss of the

17

Showbox. An online petition concerning preservation of the Showbox site was signed by over

18

110,000 people. Seattle musicians took out a full-page advertisement in the Seattle Times

19

expressing a shared interest in the preservation of the Showbox. Id.
The Council initially considered expanding the Historical District to include
multiple properties.

20

D.

21

As first conceived, the legislation to expand the Historical District had a broad reach that

22

covered multiple properties, not just the Showbox site. 2nd Decl.Whitson.

23
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1

Council Bill ("CB") 119330 originally proposed to expand the Historical District

2

eastward to include all the properties on the east side of First Avenue from Virginia Street to

3

Union Street, a total of four blocks, and southward to Union between Western and First Avenue.

4

Id., Ex. 1.

5

After the initiation of CB 119330, constituent comment letters supported the Committee's

6

proposed action. Some comments expressed concern that the expansion of the Market Historical

7

District boundaries as originally proposed in CB 119330 would include parking lots, a strip club,

8

and properties that had already been redeveloped. Id.

9

Different scaled-back versions of the proposed expansion of the Historical District were

10

prepared. Version 3 considered an expansion of Historical District boundaries on the east side of

11

First Avenue between Union Street and just north of Pine Street. Version 2 proposed to expand

12

the Historical District Boundaries to include only the Showbox site. Id., Ex. 2 and 3.

13
14

On August 6, 2018, the City Council referred Council Bill ("CB" 119330 to the Council's
Finance and Neighborhoods Committee. 2nd DecL Whitson.
The Ordinance is limited in geographic and temporal scope.

15

E.

16

On August 8, 2018, the Finance and Neighborhoods Committee met and hosted a

17

roundtable policy discussion regarding CB 119330 that included city staff, the Executive

18

Director of the Pike Place Market Preservation and Development Authority, Historic Seattle's

19

Director of Preservation Services, among others. At issue for consideration by the Committee

20

was the draft ordinance in its original scope, covering a total of four blocks. 2nd DecL Whitson.

21

At the August 8, 2018 committee meeting, Historic Seattle announced that it had

22

submitted a nomination to the Landmark Preservation Board to designate the Showbox as a

23

landmark. Historic Seattle also provided a brief history of the Showbox and its historical
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connection to the Market explaining its origin as the Central Public Market with vendors that
2

sold meat and vegetables, very similar to and part of the same ecosystem as the Pike Place

3

Market. Id.

4

After considerable discussion and deliberation of the originally-proposed broad
expansion of the Historical District, the Committee passed an amended CB 119330 that reduced

6

the boundaries of the proposed temporary expansion area to include only the Showbox site and

7

to reduce the interim effective period from 2 years to 10 months. The Committee voted 6-0 to

8

recommend CB 119330's passage as amended. Id.

9
10
11

Although others commented on CB 119330 during the public comment period at that
meeting, no one representing Plaintiff did. Id.
On August 12, 2018, Plaintiff's counsel submitted a letter to Council President Bruce

12

Harrell regarding CB 119330. Id., Ex. 6. The letter did not mention the appearance of fairness

13

doctrine, claim the CB 119330 process violated the doctrine, or ask Councilmembers to recuse

14

themselves.

15

On August 13, 2018, the Council met, discussed, amended, and passed CB 119330. Id.

16

Although others commented on CB 119330 during the public comment period at that meeting,

17

no one representing Plaintiff did. Id.

18
19

The City Mayor signed the legislation on August 24, 2018, which is now designated
Ordinance 125650 ("Ordinance"). Appendix 1.

20

The Ordinance made legislative findings of fact, including that the Showbox "is a

21

significant cultural resource to Seattle and the region with a history of connecting it to the

22

adjacent Pike Place Market," and that "[T]he loss of the Showbox Theater would erode the

23

historical and cultural value of the Pike Place Market neighborhood." The Ordinance expands,
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1

for a period of ten months or less, the boundaries of the Pike Place Market Historical District to

2

include the Showbox site. The Ordinance establishes a work plan that directs a study of the

3

historic significance of the Showbox and an environmental impact study on the expansion of the
Historical District to assist in the determination whether to permanently extend the boundaries of

5

the Historical District. The Ordinance directs the Department of Neighborhoods to propose

6

legislation to address the issues in the Ordinance by June 2019. Id.

7

The Ordinance does not amend the underlying zoning classification of the Showbox site.

8

The underlying zoning classification of the Showbox site is Downtown Mixed Commercial

9

("DMC") 240/290-440. Id.

10

Even if the Council had not passed the Ordinance, a proposal to develop or establish a

11

new use of the Showbox site requires a master use permit from SDCI, assessed under

12

development regulations in Seattle Municipal Code ("SMC") Title 23. See SMC 23.40.002.A.

13

While the Ordinance remains in effect, a proposal to develop the Showbox site or change

14

its use will also require a certificate of approval ("COA") from the Pike Place Market Historical

15

Commission under SMC Title 25. See SMC 25.24.060.A. The Commission's decision to grant a

16

requested COA must be based on guidelines the Commission adopts. SMC 25.24.030.0

17

(Commission must adopt guidelines); SMC 25.24.080.D (the Hearing Examiner may reverse a

18

COA decision that violates the guidelines). The Guidelines contain standards that regulate

19

changes to uses and structures. See 2nd DecL Sodt, Ex. 1. Commission staff has received no

20

application for a COA for the Showbox site. See 2nd Decl. Sodt.
Plaintiff received notice of the public hearing.

21

F.

22

The notice of public hearing was mailed directly to Plaintiff, as well as the tenants of the

23

Showbox site, and to Onni's Seattle Office on August 22, 2018. 2nd Decl. Whitson, Ex's. 5, 6.
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The notice of public hearing was also sent on August 22, 2018 to the Pike Place Market
2

Historical Commission and to everyone subscribed to the Historical Commission's mailing list.

3

Id.

4

The notice of public hearing was published in the Daily Journal of Commerce, the City's

5

official newspaper, on August 27, 2018. The notice of public hearing was also published in

6

SDCI's land use bulletin on August 27, 2018. Id. The Agenda for the September 19, 2018

7

Special Meeting of the Civil Rights, Utilities, Economic Development, and Arts Committee was

8

published in advance of the public hearing providing more advance notice of the public hearing,

9

listed as item of business No. 1 titled "Interim Expansion of the Pike Place Market Historical

10
11

District to include the Showbox Theater." Id., Ex. 7.
Pursuant to RCW 36.70A.390, a public hearing regarding the Ordinance was held on

12

September 19, 2018 in the City Council Chambers at the Civil Rights, Utilities, Economic

13

Development, and Arts Committee 6:00 p.m. meeting. 2nd Decl. Whitson.
Plaintiff's Land Use Petition claims are dismissed.

14

G.

15

Plaintiff filed a Land Use Petition and Complaint for Declaratory Relief and

16

Constitutional Damages on August 31, 2018. The Petition appealed the Ordinance under LUPA

17

asking for declaratory and monetary relief. See Petition.

18

On October 19, 2018, the Court granted in part the City's Partial Motion for Summary

19

Judgement. The Court dismissed the LUPA claims and ruled that the enactment of the

20

Ordinance was not a land use decision. The Court also dismissed the takings claim because it

21

was not ripe for review. See Court's October 19, 2018 Order.

22
23
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III.

1
2
3

The City relies on the Ordinance, the Second Declarations of Sarah Sodt, Lish Whitson,
and Lisa Rutzick, and the other pleadings and papers on file with the Court for this action.
IV.

4
5

Legislative actions are clearly distinguished from quasi-judicial actions. A City
action to amend a development regulation is legislative, whereas a decision by the
City Council to approve or not approve a project permit application is quasijudicial. Because the Ordinance amends a development regulation and because
Plaintiff never applied for a project permit application, should the Court
determine that the Ordinance was legislative?

2.

The appearance of fairness doctrine, chapter 42.36 RCW, does not apply to
legislative actions. The enactment of the Ordinance was a legislative action.
Should the Court dismiss Plaintiff's appearance of fairness doctrine claim because
the doctrine does not apply to the enactment of the Ordinance?

3.

An appearance of fairness doctrine challenge cannot be raised for the first time
after a decision has been made. Prior to the enactment of the Ordinance, Plaintiff
submitted a letter to the City and did not seek to disqualify a member of the City
Council nor did the letter assert a violation of the appearance of fairness doctrine.
Should the Court dismiss the appearance of fairness doctrine claim because
Plaintiff waived its right to assert the doctrine?

5.

A legislative action does not deprive someone of procedural due process if the
process was proper under the law and procedure that govern such legislative
actions. The Ordinance was adopted under the lawful procedure established in
RCW 36.70A.390. Because the City complied with the law and procedure
established in RCW 36.70A.390 when it enacted the Ordinance, should the Court
dismiss Plaintiff's claim of procedural due process?

5.

Plaintiff's substantive due process claim fails if any legitimate governmental
purpose is advanced. The rational basis for the City action is to utilize GMAs
authorized tool to temporarily amend the Historical District controls to allow time
for further study, recognizing the Showbox's history and unique historic
connection of the Showbox with the Market and its imminent threat of
demolition. Because the City's action is supported by a rational basis, should the
Court dismiss Plaintiff's substantive due process claim?

6.

Plaintiff's equal protection claim fails if any legitimate governmental purpose is
advanced. The Ordinance applies only to Plaintiff's property because the
Showbox site was uniquely threatened by redevelopment and has a unique history
and a known historic connection with the adjacent Market. Because a rational

7

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

ISSUES PRESENTED

1.

6

8

EVIDENCE RELIED UPON
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basis supports the City's decision to extend the Historical District only to the
Showbox site, should the Court dismiss Plaintiff's equal protection claim?

1
2

7.

The Growth Management Hearings Board ("GMHB") has exclusive authority to
determine whether the Ordinance was consistent or inconsistent with the City
Comprehensive Plan. Plaintiff must prove the Ordinance was inconsistent with
the comprehensive plan to succeed in its spot zoning claim. Because the Plaintiff
did not timely appeal to the GMHB to challenge the consistency of the Ordinance
to the City's comprehensive plan, did Plaintiff waive its claim of unlawful spot
zoning?

8.

Unlawful spot zoning occurs when a property owner applies for and receives
special zoning treatment to their benefit that is a detriment to neighbors and the
community at large that is inconsistent with surrounding zoning and inconsistent
with the comprehensive plan. Because the Ordinance does not amend the
underlying zoning classification, is beneficial, not detrimental to the community,
and is consistent with comprehensive planning goals and policies, should the
Court dismiss the spot zone claim?

9.

Plaintiff's claim of First Amendment compelled speech doctrine fails unless
Plaintiff can show the Ordinance forces Plaintiff to utter what is not in its mind or
convey a specific state message that expresses a viewpoint. The Ordinance merely
expands the Historical District boundary and does not require Plaintiff to engage
in any speech. Because the Ordinance does not require the Plaintiff to speak at all,
should the Court dismiss Plaintiff's First Amendment claims?

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

V.

ARGUMENT

A legislative enactment is "presumed constitutional, and the party challenging it bears the
burden of proving it is unconstitutional beyond a reasonable doubt." In re Det of Herrick, 190
Wn.2d 236, 241, 412 P.3d 293 (2018). Summary judgment is appropriate where the moving
party demonstrates there is no dispute as to any material fact and they are entitled to judgment as
a matter of law. CR 56(c).
The City is entitled to judgment as a matter of law on Plaintiffs claims. Because the
Ordinance was not a response to an application for a land use permit, the City Council
appropriately adopted the Ordinance pursuant to its legislative, not quasi-judicial, authority
following GMA-mandated procedures for interim development regulations. And because the
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1

Ordinance follows GMA authority—designed to enable local jurisdictions to call a time out to

2

consider longer-term changes to its development regulations—and is premised on the Showbox's
historic connections to the Market, the Ordinance survives the deferential rational basis standard

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

governing Plaintiff' substantive claims.
A.

The City Council's adoption of the Ordinance was a legislative action, not a
quasi-judicial action subject to the appearance of fairness doctrine.

Washington land use law distinguishes legislative actions from quasi-judicial actions.
"Determining that an action is legislative or adjudicatory is more than a matter of semantics;
different consequences follow such a determination." Westside Hilltop Survival Committee
("WHSC') v. King County, 96 Wn.2d 171, 176, 634 P.2d 862 (1981). The distinction between
legislative and quasi-judicial determines the appropriate standard of review to apply to the
resulting action, the required notice requirements and type of hearing, and whether the
appearance of fairness doctrine governs the process. Id.
Before Washington enacted its 1995 land use regulatory reform package, courts
developed a four-part test to help distinguish legislative actions from quasi-judicial actions. See
Raynes v. City of Leavenworth, 118 Wn.2d 237, 244-45, 821 P.2d 1204 (1992). In 1995, the
Legislature enacted a sweeping, integrated land use regulatory reform package that amended the
State Environmental Policy Act (chapter 43.21c RCW, "SEPA") and Growth Management Act
(chapter 36.70A RCW, "GMA"), enacted the Local Project Review Act (codified as chapter
36.70B RCW), and enacted the Land Use Petition Act (codified as chapter 36.70C RCW,
"LUPA"). See Wash. Laws 1995, ch. 347. This land use regulatory reform package provides
clarity on how to distinguish between legislative and quasi-judicial actions.
Reading these four statutes together demonstrates this dispute involves a City action
amending a development regulation. See Sheehan v. Central Puget Sound Regional Transit
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1

Authority, 155 Wn.2d 790, 802-04, 123 P.3d 88 (2005) (courts read together provisions on the

2

same topic even if codified separately). Ordinance 125650 itself finds that the Historic District

3

Ordinance is a development regulation. See Attachment I. Enacting the Ordinance was not quasi-

4

judicial because it did not involve applying existing laws and regulations to review a project

5

permit application. Neither Plaintiff nor Onni submitted such an application to the City.

6

1.

7
8
9

The 1995 comprehensive regulatory reform package relies on a
project permit application to distinguish a legislative amendment
from a quasi-judicial action.

The 1995 land use regulatory reform package is premised on the concept of a "project"
from SEPA, which defines a "project action" as a decision to license "any activity that will

10

directly modify the environment." WAC 197-11-704(2)(a)(i). See RCW 43.21C.110(1)(f) (SEPA

11

directs the Department of Ecology to define SEPA-wide terms). By contrast, a "nonproject

12

action" includes amending regulations "that contain standards controlling use or modification of

13

the environment." WAC 197-11-704(2)(b)(i). The 1995 regulatory reform package reinforced

14

this distinction between environment-modifying projects and project-controlling regulation by

15

adding a lengthy section to SEPA explaining that decisions on projects should not revisit earlier

16

nonproject decisions to adopt or amend regulations. RCW 43.21C.240; Wash. Laws 1995,

17

ch. 347, § 202.

18

The distinction between project actions (which modify or develop land) and nonproject

19

regulations (which guide decisions on applications for project permits) divides the GMA from

20

the Local Project Review Act. See Wash. Laws 1995, ch. 347, §§ 101-116 (amending the GMA),

21

§§ 401-433 (enacting the Local Project Review Act). The GMA guides how local jurisdictions

22

create and amend a "development regulation," which excludes "a decision to approve a project

23

permit application." RCW 36.70A.030(7). By contrast, the Local Project Review Act covers
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project permit applications, which seek a "permit or license required from a local government for
2

a project action." RCW 36.70B.020(4). A project action begins with a project permit application

3

that seeks a land use or environmental permit or license from a local government for a project

4

action. "Project permit" or "project permit application" means any land use or environmental
permit or license required from a local government for a project action. RCW 36.70B.020(4).

6

The Local Project Review Act requires local governments to establish a permit review process,

7

including such elements as an "open record hearing" or "closed record appeal." RCW

8

36.70B.120(2). An application is key throughout that process: the local government must

9

determine whether an application is complete; the application must identify the penults the

10

applicant seeks; and the local government must provide notice of the application and its decision

11

on it. RCW 36.70B.070, .110 - .130.

12

LUPA — born and integrated with the Local Project Review Act — is limited to appeals of

13

project peimit decisions of the sort controlled by the Local Project Review Act. LUPA begins

14

where the local permit review process ends. See Wash. Laws 1995, ch. 347, §§ 701-719, See also

15

Samuel's Furniture, Inc. v. State Dept. of Ecology, 147 Wn.2d 440, 452-53, 54 P.3d 1194

16

(2002). LUPA jurisdiction is limited to a decision on: (1) an application; for (2) a "project

17

permit" or some other governmental approval very much like it. RCW 36.70C.030(1).

s

This Court has already ruled the Council's action was not a land use decision and

19

dismissed Plaintiff's LUPA claims because the Council did not adopt the Ordinance in response

20

to an application for a project permit. See Court Order dated October 19, 2018.

21

For the same reason, this Court should also rule the Ordinance was not the product of a

22

quasi-judicial decision. The Council was not reviewing a proposed project permit application for

23

a project action to determine whether it complied with existing development regulations. The
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1

Council did not conduct an "open record hearing" or "closed record appeal" as part of a permit

2

review process. See RCW 36.70B.020(4). Rather, the Ordinance resulted from the sort of

3

nonproject legislative decision-making envisioned by the GMA and SEPA. In fact, the Council

4

followed the procedure required by the GMA by enacting interim official controls justified by

5

findings of fact and holding a public hearing within sixty days from the adoption of the

6

Ordinance. RCW 36.70A.390.
2.

The appearance of fairness doctrine does not apply because the
Ordinance was a legislative action.

8

This Court should dismiss Plaintiffs appearance of fairness doctrine claim because the

9

appearance of fairness doctrine does not apply to legislative actions. RCW 42.36.010. Because

10

the appearance of fairness statute limits the doctrine to local land use decisions, Id., this Court

11

must read it in harmony with the other statutes governing the land use decision-making process.

12

See Sheehan v. Central Puget Sound Regional Transit Authority, 155 Wn.2d 790, 802-04, 123

13
14

P.3d 88 (2005)
The statute applies the doctrine only to quasi-judicial actions "which determine the legal

15

rights, duties, or privileges of specific parties in a hearing or other contested case proceeding."

16

Id. Again, under the Local Project Review Act, a hearing or other contested case proceeding

17

occurs only in response to a land use permit application—something no one filed for the

18

Showbox site.

19

The appearance of fairness statute exempts legislative actions. Id. Accord RCW

20

42.36.030 ("No legislative action. . . shall be invalidated by an application of the appearance of

21

fairness doctrine."). Again, the GMA and Local Project Review Act—especially read in light of

22

SEPA and LUPA—make clear that an application is the touchstone of a quasi-judicial action;

23
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1

without one, a new or modified development regulation is born of legislative action and exempt

2

from the appearance of fairness statute.
The Ordinance's history underscores why its round peg cannot be jammed into the square

4

hole of the appearance of fairness doctrine. The original bill would have temporarily expanded

5

the Historical District's boundary to include adjacent properties across four blocks on the east

6

side of First Avenue, from Virginia to Union Streets. 2nd Deel. Whitson, Ex. 1. There can be no

7

doubt this was a legislative proposal on which Council members could announce their positions

8

and engage their constituents. "[A] legislative hearing may reach a decision in part from the

9

legislator's personal predilections or preconceptions. Indeed, the election of legislators is often

10

based on their announced views and attitudes on public questions." WHSC, 96 Wn.2d at 179

11

(quoting other authority). Indeed, "[a]s for ex parte contacts between the legislator and [their]

12

constituents advocating specific legislation, it is an integral part of representative government at

13

every level. It is a daily if not an hourly occurrence across the land." Id. Imagine the procedural

14

quagmire that would result if after Councilmembers engaged citizens on the proposal and

15

announced their positions on the legislation the proposal suddenly transformed into a quasi-

16

judicial matter simply by virtue of Councilmembers voting to limit the proposal's geographic

17

scope. The Councilmembers would already have done what the doctrine prohibits. See

18

RCW 42.36.060.

19

3.

20

Plaintiff waived its appearance of fairness claim in any event.

Even if this Court believed the appearance of fairness doctrine governed the Ordinance,

21

Plaintiff waived its claim. A court may not invalidate a local decision based on the appearance of

22

fairness doctrine if Plaintiff knew, or reasonably should have known, the basis for invoking the

23

doctrine and failed to raise it before the local government made its decision:
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2
3
4
5
6
7
8
9
10
11
12
13
14
15

Anyone seeking to rely on the appearance of fairness doctrine to disqualify a
member of a decision-making body from participating in a decision must raise the
challenge as soon as the basis for disqualification is made known to the
individual. Where the basis is known or should reasonably have been known prior
to the issuance of a decision and is not raised, it may not be relied on to invalidate
the decision.
RCW 42.36.080. E.g., Organization to Preserve Agricultural Lands v. Adams County, 128
Wn.2d 869, 887-88, 913 P.2d 793 (1996).
Plaintiff knew or should have known of what it characterizes in its Petition as
Councilmembers' disqualifying "campaign against the development" from late July until the
Council acted on August 13. Petition at 9-10. Yet the letter Plaintiffs counsel sent the Council
President the day before the vote did not seek to disqualify a single Councilmember and,
although others offered public comment to the Council before it voted at its August 13 meeting,
Plaintiff did not. See 2nd Decl. Whitson, Ex. 4. Having failed to raise the appearance of fairness
doctrine with the Council, Plaintiff may not wield the doctrine in court.
B.

The legislative process was all the constitutional procedural due process
required.

An action enacting interim controls pursuant to RCW 36.70A.390 does not deprive

16

someone of procedural due process so long as the process was proper under the applicable law

17

and procedure, and the legislative body held hearings after the fact and provided an opportunity

18
19

1h
to void the action. Samson v. City of Bainbridge Island, 683 F.3d 1051, 1060 (9 Cir.2012).
RCW 36.70A.390 governs the law and procedure for adopting interim official controls on

20

an expedited basis, without public notice or hearing, if the local jurisdiction provides notice of,

21

and conducts, a public hearing within 60 days of the ordinance.

22
23

A. . . city governing body that adopts [an] interim official control without holding
a public hearing on the proposed. . . interim official control, shall hold a public
hearing on the adopted. . . interim official control within at least sixty days of its
adoption, whether or not the governing body received a recommendation on the
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2

matter from the planning commission or department. If the governing body does
not adopt findings of fact justifying its action before this hearing, then the
governing body shall do so immediately after this public hearing.

3

RCW 36.70A.390. See Matson v. Clark County Bd. Of Corn 'rs, 79 Wn. App. 641, 646-49, 904

4

P.2d 317 (1995) (finding no due process violation where the local jurisdiction followed the
process provided by RCW 36.70A.390).
The City adopted the Ordinance following this lawful, statutory process. The Council

6
7

held a public hearing within 60 days of enacting the Ordinance, provided notice of that hearing,

8

and invited public comment at that hearing. 2nd Decl. Whitson. Because the City provided the

9

process due under the GMA, Plaintiff's procedural due process claim fails.
C.

10
11

1.

12
13
14
15
16
17
18
19
20
21
22

The Court's review of the Ordinance should be limited to determining
whether the legislature acted rationally.
Washington's substantive due process law requires only a rational
basis for land use legislation.

When evaluating a substantive due process claim under the U.S. Constitution, federal
courts first ask whether the challenged law implicates a federally recognized fundamental right.
The Ordinance, which places additional land use controls on Plaintiff's property, implicates no
fundamental right under federal substantive due process law. E.g., Yagman v. Garcetti, 852 F.3d
859, 867 (9th Cir. 2017); Samson v. City of Bainbridge Island, 683 F.3d 1051, 1058 (9th Cir.
2012).
When no fundamental right is involved, federal courts have long applied a "rational
basis" analysis to federal substantive due process claims. E.g., Lingle v. Chevron USA., Inc.,
544 U.S. 528, 540-42 (2005); US. v. Carolene Products Co., 304 U.S. 144 (1938); Nectow v.
City of Cambridge, 277 U.S. 183, 187-88 (1928); Yagman, 852 F.3d at 867.

23
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The Washington Supreme Court applies the same analysis as federal courts, Amunrud v.
2

Board of Appeals, 158 Wn.2d 208, 223, 143 P.3d 571 (2006), because the due process clauses of

3

the Washington and U.S. Constitutions are identical. Compare Const. art. I, § 3 with U.S. Const.
amend. V and U.S. Const. amend. XIV. The Washington Supreme Court "has repeatedly iterated

5

that the state due process clause is coextensive with and does not provide greater protection than

6

the federal due process clause." Nielsen v. Washington State Department of Licensing, 177 Wn.

7

App. 45, 52 11.5, 309 P.3d 1221 (2013). Accord State v. Manussier, 129 Wn.2d 652, 679, 921

8

P.2d 473 (1996); State v. Shelton, 194 Wn. App. 660, 666, 378 P.3d 230 (2016). Because the

9

Washington due process clause imposes no greater restrictions on government action than does

10

the federal clause, Plaintiffs Washington due process claim must be evaluated under the federal

11

"rational basis" analysis.

12
13
14

2.

Because the Ordinance implicates no suspect classification or
fundamental right, equal protection requires only a rational basis
review.

At the threshold of any equal protection determination, the court must identify the

15

appropriate standard of review. Convention Ctr. Coalition v. City of Seattle, 107 Wn.2d 370,

16

378, 730 P.2d 636 (1986). In cases that involve neither a suspect classification, nor a

17

fundamental right, this court applies the rational basis test. Id. To make out a claim for a

18

violation of equal protection, Plaintiff must show that the City intentionally and without rational

19

basis, treated Plaintiff differently from others similarly situated. North Pacifica LLC v. City of

20

Pacifica, 526 F.3d 478 (9th Cir.2008). Under the rational basis test, the court must determine: (1)

21

whether the legislation applies alike to all members within the designated class; (2) whether there

22

are reasonable grounds to distinguish between those within and those without the class; and (3)

23

whether the classification has a rational relationship to the purpose of the legislation. Id.
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This dispute does not involve a suspect classification or a fundamental right, so the
2

rational basis test applies.
3.

3

The Ordinance is rationally related to its goals.

4

The Ordinance survives the deferential rational basis test. Pursuant to the GMA, the

5

Ordinance calls a temporary time-out to preserve the status quo so the Council can consider

6

longer-teiiii options. By using that GMA tool, the Council did exactly what the Legislature

7

intended when creating that tool.

8

The substance of the interim regulation is also rational. The Ordinance furthers a

9

legitimate governmental purpose: historic preservation. Washington encourages the preservation

10

of sites and structures that have historical significance. RCW 36.70A.020(13). Seattle's

11

Comprehensive Plan includes citywide goals and policies that promote the preservation of

12

Seattle's historic structures and cultural identity, as well as goals and policies specific to

13

Seattle's downtown. For instance, some of Seattle's Citywide and Downtown Neighborhood

14

goals and policies include, but are not limited to:

15

•

Citywide: Growth Strategy (GS) Goal 3 (G3) is to maintain and enhance
Seattle's unique character and sense of place, including its history and
community identity as the city grows and changes.

•

Citywide: Growth Strategy Policy 3.9 provides "[P]reserve characteristics that
contribute to communities' general identify, such as areas of historic or social
significance.

•

Citywide: Land Use Goal 12 is to "[P]rovide flexibility in standard zone
provisions or supplement those provisions to achieve special public purposes
in areas where unique conditions exist, such as historic districts."

•

Neighborhood: Downtown (DT) Urban Design Policy 1: Encourage the
preservation, restoration, and re-use of individual historic buildings and
groupings of buildings threatened by development pressure through
development regulations and incentives.

16
17
18
19
20
21
22
23
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•

Neighborhood: Downtown Goal 3 (culture & entertainment goal): Strive to
reinforce Downtown as a center of cultural and entertainment activities to
foster arts in the city, attract people to the area, create livable neighborhoods,
and make Downtown an enjoyable place to be shared by all. Encourage
facilities for artists to live and work in Downtown.

•

Citywide: Arts and Culture Goal 4: Support affordable cultural spaces in all
neighborhoods, especially urban centers and villages where they are
accessible to a broad range of people and where they can help activate the
public realm.

•

Citywide: Arts and Culture Policy 4.13: Recognize the importance of live
music and entertainment venues to the vibrancy of the city's culture.

2
3
4
5
6
7
8
9
10
11
12

Ultimately deciding to extend the Historical District boundary only to the Showbox site
was rational on at least two levels.
First, the Showbox site was uniquely threatened: it was the only adjacent property to the
Historical District in which a developer had shown an interest in redeveloping.
Second, the Showbox site has a unique history and historical connection to the Market

13

that is different from the other properties on the east side of First Avenue adjacent to the Market.

14

See Decl, Whitson May 2019. The Showbox site originally opened in 1917 as the Central Public

15

Market just across the street from the Pike Place Public Market, ten years after the Pike Place

16

Public Market was established. The building was developed into the Showbox music venue in

17

1939 and has hosted a diverse array of musicians entertaining generations of fans throughout its

18

nearly 80 years as an entertainment venue.

19
20
21
22
23

D.

The enactment of the Ordinance is not unlawful spot zoning.

The Court should dismiss Plaintiff's claim of unlawful spot zoning for four reasons.
First, Plaintiff waived its right to bring an unlawful spot zoning claim because Plaintiff
failed to timely challenge the Ordinance to the Growth Management Hearings Board ("GMHB")
who has exclusive authority to determine whether an amendment to a development regulation is
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1

consistent with the comprehensive plan. See Spokane County v. E. Wash. Growth Mgmt. Hr 'gs

2

Bd., 176 Wn. App. 555, 567, 309 P.3d 673 (2013)(the GMHB has exclusive authority to rule on
challenges alleging that a city is not in compliance with the requirements of the GMA).

4

The claim of unlawful spot zoning requires Plaintiff to prove the Ordinance is not in

5

accordance with the comprehensive plan. Save Our Rural Env't ("SORE") v. Snohomish County,

6

99 Wn.2d 363, 368, 662 P.2d 816 (1983). Since the GMHB has exclusive authority to determine

7

whether an amendment to a development regulation is in accordance with the comprehensive,

8

and that determination is required to prevail in a spot zoning claim, a spot zoning claim must first

9

be raised timely to the GMHB pursuant to RCW 36.70A.290. Because the Plaintiff failed to

10

exhaust its administrative remedies by failing to challenge the Ordinance timely to the GMHB,

11

the Court should dismiss the Plaintiff's unlawful spot zoning claim. See Citizens for Mount

12

Vernon v. City of Mount Vernon, 133 Wn.2d 861, 866, 947 P.2d 1208 (1997)(A party must

13

generally exhaust all available administrative remedies prior to seeking relief in superior court.)

14

Second, arguably another reason the claim of spot zoning should be dismissed at the

15

outset is because the Ordinance is not a zoning action, and spot zoning is defined as a zoning

16

action. SORE, 99 Wn.2d at 368, 662 P.2d 816 (1983). In Seattle, a "Rezone" is defined to mean

17

an amendment to the Official Land Use Map "to change the zone classification of an area." SMC

18

23.84A.032"R". The Ordinance does not amend the Official land use map or the zoning

19

classification of the Showbox site. Since spot zoning is defined as a "zoning action," and the

20

Ordinance is not a zoning action under Title 23 SMC, the Ordinance does not meet the definition

21

of a spot zone and

22
23

Third, spot zoning is a claim available to neighbors or the surrounding community that
are harmed when a property owner applies for and receives permission for a rezone "by which a
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smaller area is singled out of a larger area or district and specially zoned for a use classification
2

totally different from and inconsistent with the classification of surrounding land. . .."SORE, 99

3

Wn.2d at 662 P.2d 816, 819 (1983). A claim of spot zoning arises when a property owner applies

4

for special zoning treatment and is approved and the zoning action "grants a discriminatory

5

benefit" to the property owner "to the detriment of their neighbors or community at large without

6

adequate public advantage or justification. . .." Willapa Grays Harbor Oyster Growers Ass 'n v.

7

Moby Dick Corp., 115 Wn. App. 417, 432, 62 P.3d 912 (2003).
Here, this is not a spot zoning situation because this case does not involve a property

9
10
11

owner that applied for and received special zoning treatment that benefitted the property owner
to the detriment of neighbors or the surrounding community.
Finally, and importantly, Plaintiff's spot zoning claim fails because the enactment of the

12

Ordinance meets the rational basis test and was consistent with the City's comprehensive

13

planning goals and policies. See Bassani v. Bd. of Gni)). Comm'rs, 70 Wn.App. 389, 853 P.2d

14

945, 951 (1993) (holding that there was no illegal spot zoning where the zoning was "generally

15

consistent" with the relevant plans and was "good for the county, and good for one of the

16

county's major employers").

17

Even if the claim of spot zoning can be raised here, the Ordinance is not an illegal spot

18

zone because the City's action to extend the boundary of the Historical District to include the

19

Showbox site bears a substantial relationship to the general welfare of the community. First, it is

20

consistent with the classification of the surrounding land because it extends an existing district

21

boundary to adjacent property that, based on the City's finding, shares a common bond with the

22

Historical District. According to Salkin, courts often do not find spot zoning when such action

23

simply extends the boundaries of an existing district to include an additional parcel of land.

CITY OF SEATTLE'S MOTION FOR SUMMARY
JUDGMENT -22

Peter S. Holmes

Seattle City Attorney
701 Fifth Ave., Suite 2050
Seattle, WA 98104-7097
(206) 684-8200

1

Salk/n, American Law of Zoning Sec 6:18; See also McNaughton v. Boeing, 68 Wn.2d 659, 414

2

P.2d 778 (1966)(Court upheld decision to expand commercial zoned area into an adjacent

3

property zoned for residential development).
The enactment of Ordinance 125650 is also consistent with Seattle's longstanding

5

comprehensive planning policies and goals that address preservation of historic sites and

6

buildings and preservation of arts and culture. As cited above, some of Seattle's Citywide and

7

Downtown neighborhood goals and policies include, but are not limited to:

8

•

Citywide: Growth Strategy (GS) Goal 3 (G3) is to maintain and enhance
Seattle's unique character and sense of place, including its history and
community identity as the city grows and changes.

•

Citywide: Growth Strategy Policy 3.9 provides "[P]reserve characteristics that
contribute to communities' general identify, such as areas of historic or social
significance.

•

Citywide: Land Use Goal 12 is to "[Provide flexibility in standard zone
provisions or supplement those provisions to achieve special public purposes
in areas where unique conditions exist, such as historic districts."

•

Neighborhood: Downtown (DT) Urban Design Policy 1: Encourage the
preservation, restoration, and re-use of individual historic buildings and
groupings of buildings threatened by development pressure through
development regulations and incentives.

•

Neighborhood: Downtown Goal 3 (culture & entertainment goal): Strive to
reinforce Downtown as a center of cultural and entertainment activities to
foster arts in the city, attract people to the area, create livable neighborhoods,
and make Downtown an enjoyable place to be shared by all. Encourage
facilities for artists to live and work in Downtown.

•

Citywide: Arts and Culture Goal 4: Support affordable cultural spaces in all
neighborhoods, especially urban centers and villages where they are
accessible to a broad range of people and where they can help activate the
public realm.

•

Citywide: Arts and Culture Policy 4.13: Recognize the importance of live
music and entertainment venues to the vibrancy of the city's culture.

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
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E.

The Ordinance does not compel speech.

The Ordinance does not compel Plaintiff to speak against its will. Plaintiff fails in its
3
4

facial challenge to point to any language in the Ordinance that would compel Plaintiff's speech.
This case does not present a situation anything like situations where courts have found

5

that state action compels speech. West Virginia Board of Education v. Barnette, 319 U.S. 624, 63

6

S.Ct. 1178, 87 L.Ed. 1628 (1943)(student forced to salute the American flag and utter the Pledge

7

of Allegiance against student's will); Wooley v. Maynard, 430 U.S. 705, 707-708, 97 S.Ct. 1428,

8

51 L.Ed.2d 752 (1977)(motorists were forced by a New Hampshire state law to display the state

9

motto "Live Free or Die" on license plates even when they considered the motto "repugnant to

10

their moral, religious, and political beliefs); Frudden v. Pilling, 742 F.3d 1199, 1208 (9th Cir.

11

2014)(students were forced to wear a uniform with the motto "Tomorrow's Leaders" mandating

12

specific written expression and compelling the students to be an instrument for displaying a

13

specific message).

14

Because the Ordinance does not compel Plaintiff to engage in any speech, the Court

15

should dismiss Plaintiff's First Amendment claim. See Demarest v. City of Leavenworth, 876

16

F.Supp.2d 1186, 1196-1197 (E.D.Wash.2012) (ordinance requiring only Bavarian-themed signs

17

did not compel speech in violation of the First Amendment because it did not force plaintiffs to

18

state any particular message nor were plaintiffs compelled to engage in any speech at all).

19
20

VI.

CONCLUSION

This Court should dismiss Plaintiff's procedural and substantive claims and uphold

21

Ordinance 125650 because the enactment of the Ordinance proceeded properly under GMAs

22

authority to expeditiously adopt temporary interim controls that maintain the status quo. Also,

23

the City's action was not quasi-judicial because the Ordinance was not in response to an
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1

application for a permit — a prerequisite for a quasi-judicial land use decision. Finally, the City's

2

action is supported by a rational basis that defeats all the substantive claims.

3

I certib) that MS Word 2016 calculates all portions of this memorandum required by the
Local Civil Rules to be counted contain 7965 words, which complies with the Local Civil Rules.

4
5
6

8
9
10
11
12

Respectfully submitted May 24, 2019.
PETER S. HOLMES
Seattle City Attorney
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Mayor's signature

Mayor

08/24/2018 Signed
The Council Bill (CB) was Signed.
City Clerk

08/24/2018 returned

The Council Bill (CB) was returned, to the City Clerk
08/24/2018 attested by City Clerk

Action Text:
Notes:

The Ordinance (Ord) was attested by City Clerk,

Office of the City Clerk
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CITY OF SEATTLE

1

COUNCIL BILL

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

15650

ORDINANCE

2

t

330

AN ORDINANCE relating to the Pike Place Market Historical District; amending Chapter 25.24
of the Seattle Municipal Code to adopt an interim boundary expansion for the Pike Place
Market Historical District,
BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. The City Council makes the following legislative findings of fact and
declarations:
A. The Pike Place Market Historical District (District) was created in 1971 through a
Citizens' Initiative.
B. The boundaries of the District have been amended twice since it was created: (1) in
1986 through Ordinance 113199 and (2) in 1989 through Ordinance 114863.
C. The City's Historic Resources Survey identifies multiple structures in the vicinity of
the District that may be eligible as landmarks but are not currently designated as landmarks.

18

D. Recent development activity adjacent to the District has put potentially eligible

19

landmarks at risk of demolition or alteration before the protections of the district may be applied,

20

thus constituting an emergency pursuant to WAC 197-11-880.

21
22
23
24

E. The Showbox Theater is a significant cultural resource to Seattle and the region with a
history connecting it to the adjacent Pike Place Market;
F. The loss of the Showbox Theater would erode the historical and cultural value of the
Pike Place Market neighborhood;
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1

G. Adopting a boundary expansion on an interim basis will allow the City to consider

2

whether and to what extent to expand the boundaries of the District to include the Showbox

3

Theater.

4

H. The Council finds that the Pike Place Market Historical District ordinance is a

5

development regulation that is not subject to referenda and that the Council has the authority to

6

provide for the immediate effectiveness of this amendment to that ordinance.

7

Section 2, Section 25,24.020 of the Seattle Municipal Code, last amended by Ordinance

8

114863, is amended as follows:

9

25.24,020 Historical District designated,

10

There is created a Pike Place Market Historical District (hereafter called "Historical District")

11

whose physical boundaries are illustrated on a map attached as Exhibit "A" to Ordinance 100475

12

which is codified at the end of this chapter. These boundaries include an interim expansion that

13

encompasses a Study Area, which will be considered for a future permanent expansion.

14

Section 1 Exhibit A of Ordinance 100475, last amended by Ordinance 114863, is

15

amended and redrawn to expand the boundaries of the Pike Place Market Historical District to

16

include an interim Study Area, as shown on Exhibit A to this ordinance.

17

Section 4, Under RCW 36.70A.390, the Council approves the following work plan for

18

the development of regulations to address the issues in this ordinance and directs the Department

19

of Neighborhoods to transmit proposed legislation to the Council by June 2019.
Review the historic significance of the Showbox theater,
study the relationship between the Showbox theater and the
1Pike Place Market, consider amendments to the Pike Place
1
Market Historical District Design Guidelines related to the

Templak last revised November 21, 2017
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'August 2018 - April 2019
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D4

Showbox theater, draft legislation, conduct outreach to
stakeholders, and conduct State Environmental Policy Act
(SEPA) Review on permanent expansion of the Historical
; District, as appropriate
Publish SEPA threshold determination if necessary

March 2019

Mayor transmits legislation to Council

May 2019

Council deliberations on proposed expansion of the

June 2019

Historical District
July 2019

Permanent district expansion effective

Section 5. Sunset provision. Sections 2 and 3 of this ordinance shall expire on the earlier
of: (a) ten months from the effective date of this ordinance or (b) the date an ordinance
establishing the boundaries of a permanent expansion becomes effective.
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1

Section 6. This ordinance shall take effect and be in force 30 days after its approval by

2

the Mayor, but if not approved and returned by the Mayor within ten days after presentation, it

3

shall take effect as provided by Seattle Municipal Code Section 1.04.020.
Passed by the City Council the

4
5
6

day of

I

, 2018,

ARate

and signed by me in open session in authentication of its passage this I Aay

fit!u<st

of

,2018.

7
of the City Council

President

8

Approved by me this 2Ptali

9

AtA.Crtivs'i

day of

,2018.

10
nny A. " rkan, Mayor

11

Filed by me this a•Lk

12

,2018.

day of

13
FrMonica Martinez Simmons, City Clerk

14

15
16
17
18

(Seal)
Exhibits:
Exhibit A— Interim Pike Place Market Historical District Boundaries with Study Area
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Exhibit A
Interim Pike Place Market Historical District Boundaries With Study Area

Pike Place Market Historical District Boundary

STATE OF WASHINGTON -- KING COUNTY
--ss.
365623

No.

CITY OF SEArTLE,CLERKS OFFICE

Affidavit of Publication
The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12111 day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.
The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a
CT:125649-125657 TITLE
was published on
09/07/18

Ttiq 4Roynt of the fee charged for the foregoing publication is the sum of $156.
aidji f11;;,,

which amount has been

---80bscribed
09/07/2018
Notary Oh
Affidavit of Publication

iding in Sea le

ashington,

me on

State of Washington, King County
City of Seattle
The full text of the following legislation,
passed by the City Council on August 13,
2018, and published below by title only, will
be mailed upon request, or can be accessed
at http://seattle,legistar,com. For information
on upcoming meetings of the Seattle City
Council, please visit http://www.seattle.gov/
council/calendar.
Ordinance 126849
Council Bill 119331
AN ORDINANCE appropriating money
to pay certain audited claims and ordering
the payment thereof.
Ordinance 126660
Council Bill 119330
AN ORDINANCE relating to the Pike
Place Market Historical District; amending
Chapter 25.24 of the Seattle Municipal Code
to adopt an interim boundary expansion for
the Pike Place Market Historical District,
Ordinance 126661
Council Bill 119310
AN ORDINANCE relating to The City of
Seattle'a Voluntary Deferred Compensation
Plan; amending Section 2.6 of the Deferred
Compensation Plan to clarify existing immunity from liability for offering certain investment options.
Ordinance 125652
Council Bill 119312
AN ORDINANCE relating to City
employment; adopting a 2018 Citywide
Position List,
Ordinance 125653
Council Bill 119313
AN ORDINANCE relating to City employment, commonly referred to as the Second
Quarter 2018 Employment Ordinance; designating positions as exempt from Civil Service
status; and establishing new titles and saleries; all by a 2/3 vote of the City Council,
Ordinance 126654
Council Bill 119328
AN ORDINANCE relating to the
Technology Matching Fund Program; making allocations and authorizing implementation of certain Technology Matching Fund
projects in 2018; providing that 2018 appropriations for the Technology Matching Fund
from the Cable TV Franchise Fund and from
the Information Technology Fund shall automatically carry forward into the 2019 fiscal year; allowing that any unspent funds
from an individual project may be applied to
another project that meets the goals of the
Digital Equity Initiative; and ratifying and
confirming certain prior acts.
Ordinance 126665
Council Bill 119304
AN ORDINANCE granting Swedish
Health Services permission to continue operating and maintaining a pedestrian tunnel
under and across Cherry Street, between
Minor Avenue and Broadway for a ten-year
term, renewable for two successive tenlear
terms; specifying the conditions under which
this permit is granted; providing for the
acceptance of the permit and conditions; and
ratifying and confirming certain prior acts.
Ordinance 125656
Council Bill 119326
AN ORDINANCE vacating a subterranean portion of East Howe Street between
Eastlake Avenue East and Fairview Avenue
East, on the petition of Bender Development,
LP, and Bender Equities, Inc (Clerk File
313430).
Ordinance 125667
Council Bill 118821

AN ORDINANCE vacating the alley in
Block 22, Brooklyn Addition and additional
adjacent right•of-way, and the alley in Block
23, Brooklyn Addition, on the petition of the
University of Washington (Clerk File 910162
and Clerk File 310163),
Date of publication in the Seattle Daily
Journal of Commerce, September 7, 2018.
0/7(366823)

1

CERTIFICATE OF SERVICE

2

I certify that, on this date, I electronically filed a copy of this document, the Second

3

Declarations of Lish Whitson, Sarah Sodt, and Lisa Rutzick, a Proposed Order Granting the City

4

of Seattle's Motion for Summary Judgment and a Notice of Hearing with the Clerk of the Court

5

using the ECR system.

6

I also certify that, on this date, I sent a courtesy copy of those documents by email to:

7

Bradley S. Keller
John A. Tondini
Byrnes Keller Cromwell LLP
1000 Second Avenue, 38th Floor
Seattle, WA 98104
Email: bkeller@byrneskeller.com
jtondini@byrneskeller.com
kwolf@byrneskeller.com
mkitamura@byrneskeller.com
docket@byrneskeller.com
Attorneys for Plaintiff 1426 First Avenue LLC

8
9
10
11
12

17

David N. Bruce
Duffy Graham
Savitt Bruce & Willey LLP
1425 Fourth Avenue, Suite 800
Seattle, WA 98101-2272
Email: dbruce@sbwIlp.com
dgraham@sbwl1p.com
gsanders@sbwl1p.com
Attorneys for Defendant City of Seattle

18

DATED May 24, 2019.

13
14
15
16

19
20

s/Alicia Reise
ALICIA REISE, Legal Assistant

21
22
23

CITY OF SEATTLE'S MOTION FOR SUMMARY
JUDGMENT -26

Peter S. Holmes

Seattle City Attorney
701 Fifth Ave., Suite 2050
Seattle, WA 98104-7097
(206) 684-8200

